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An attorney has a duty to protect the client's right of appeal and, where authorized to do so, to prosecute an appeal 
diligently, and an attorney may be liable for malpractice for the negligent handling of appellate matters. 


As a rule, an attorney who undertakes the conduct of litigation is required to see that the interests of the client are protected 
in proper fashion for the contingency of appellate review. | Moreover, an attorney must inform the client of the client's right 
to appeal,” and it is the attorney's duty to file the record on time for appeal? and to timely perfect an appeal.“ An attorney's 
failure to perfect the appeal of an adverse judgment constitutes malpractice.’ It is not proper to allow the time to file an appeal 


to lapse without advising the client of the danger of loss of right to appeal.° The rule that an attorney must take whatever steps 
are necessary to protect the client's right of appeal means that the attorney should not act to terminate the possibility of appeal 


without firm assurance from the client that this is the course of action the client wishes to pursue.’ In this regard, an attorney 
may be deemed to have an affirmative duty to advise the client to take an appeal where it appears, with any degree of assurance 


by adhering to ordinary standards of professional competence, that the judgment would be reversed on appeal.® 


Generally, however, an attorney is under no obligation to represent a client beyond the terms of their agreement, and the 
undertaking to represent a client at trial does not imply an agreement to represent the client on appeal,” and such duty arises 
only in the event the attorney is directed to take an appeal or agrees to do so.! An attorney who is not in a position to timely 


perfect an appeal may not properly accept employment to do so.!! No attorney is required in the discharge of the duty to a 
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client to take a frivolous appeal or one which the attorney justly believes without merit, |? and an attorney is under an ethical 
obligation to refuse to prosecute a frivolous appeal. 1° In such event, the attorney should consult the client, and if the client 
disagrees, the attorney may choose to withdraw. " 
An attorney must exercise reasonable care and skill in the prosecution and maintenance of an appeal!> regardless of the success 
or failure of the attorney's financial arrangements regarding fee. 16 The failure diligently to prosecute an appeal after representing 
an intention to do so is conduct amounting to a breach of a legal duty owed by an attorney to the client!’ and may allow 


recovery against the attorney for malpractice provided the client suffers damages as a result of the attorney's neglect. 18 While 
appellate counsel has a duty to raise relevant issues for the appellate court's consideration, there is no obligation to raise all 


available nonfrivolous issues.!? When an appellant and counsel have divergent opinions as to what issues should be raised on 


appeal, counsel has no duty to include claims that would detract from other more meritorious issues.” Where an error that is 
committed in the course ofa litigation might be charged on appeal, a determination as to whether that error constituted negligent 


malpractice is not determined until the appeal is complete.” ! 


Causation. 


In an action for appellate legal malpractice, the plaintiff must prove two aspects of causation, being whether the attorney's 


negligence caused the loss or unfavorable result of the appeal and whether the loss or unfavorable result of the appeal in turn 


caused a loss or unfavorable result in the underlying litigation.” 


Criminal proceedings. 


Counsel representing a criminal defendant on direct appeal owes the client a duty of loyalty, to avoid conflicts of interest, an 
overarching duty to advocate the client's cause, and a duty to consult with the client on important decisions, keep the client 
informed of important developments in the case, exercise a degree of skill and knowledge that will render appellate process 


reliable, and make reasonable investigations or reasonable decisions that render particular investigations unnecessary.” If the 


defendant does express a desire to appeal, counsel is obligated to file the notice of appeal on the defendant's behalf.” The 
burden is on the defendant to indicate to the attorney that he or she wishes to pursue an appeal, and the attorney is not obliged 


to obtain consent not to file the appeal where the defendant does not express a desire to challenge the proceedings.” 


CUMULATIVE SUPPLEMENT 
Cases: 


Assuming that attorney who represented client during litigation of client's petition for postconviction relief had duty to ask 
postconviction court to expedite its consideration of parties' stipulation to modify client's sentence, which modification resulted 
in client's immediate release from prison, and that attorney breached said duty, resulting in client's continued incarceration until 
court approved stipulation, attorney's breach did not proximately cause client's alleged damages; client's prediction, and his 
expert's supposition, that any reasonable trial judge would have advanced case if attorney had more aggressively attempted to 
get court to act in expedited manner was simply speculation. Palmer v. Furlan, 2019 VT 42, 215 A.3d 109 (Vt. 2019). 


[END OF SUPPLEMENT] 
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